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At that trial, as was the case throughout, Plaintiffs « ‘ended 2939 as well as their own named
insureds, Borgo Guglielmo, LLC d/b/a Industria (collectively, “Industria”). They undertook that
defense without any reservation of rights. The court entered a "~ " million judgment against 2939,
Borgo/Industria, and the contractor that employed the injured worker "™ 1lson Man: :ment, LLC).
$21 million happens to be the limits of the three insurance policies that were represented at the
trial and available to satisfy the judgn it. Plaintiffs have paid $16 million the limits of their
respective primary and excess policies — toward the satisfaction of that judgment on behalf of all
juc nent debtors except Bulson.! They now seek contribution from Seneca and Great American
in the amount of $6 million.

For their part, Seneca and Great American seek to avoid liability altogether on several
grounds — Seneca due to the incontestable fact that it was not notified of the accident and the
resultii  lawsuit filed by the injured worker until three  d one half years after the accident took
place; Great American because of the failure of 2939 and its principals (David and Linda “Gitty”
Weiss) to cooperate in its investigation and defense of the underlying action or to obtain permission
from Great American before allowing Plaintiffs to pay the judgment on their 1 alf. 2939, for its
part, opposes Plaintiffs’ request for a declaration that its insurers are liable to reimburse Plaintifts
for anything paid out in connection with the Underlying Action.? It also moves for a declaration
that Plaintiffs and their insureds are contractually required to indemnify 2939 for the judgment
entered against it in the full amount of the Plaintiff policies.

Everyone seeks summary judgment in support of their respective positions.

! Bulson’s commercial general liability carrier, Catlin Specialty Insurance Company, paid the other $5 million; the
judgment has been fully satisfied.

2 The Weisses have ceased to matter, since they were dismissed as defendants int  Underlying Action after trial; no
judgment has been or will be entered against them.
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This is a lawsuit that never should have been brov "it. The accident was admittedly and
indisputably caused by the negligence of Wang’s employer Bulson Management LLC — a
contractor hired by the tenant of the property at 39 South Fifth Street, Brooklyn, New York
(Borgo/Industria) to renovate the demised premises. 39 South Fifth was originally owned by the
Weisses, who deeded it to 2939, an LLC of which they were the sole members. The transfer took
place after the Lease was signed but before the accident occurred. The Lease pu 1ant to which
the Weisses/2939 rented the premises to Bo  »/Industria, juires the tenant to indemnify and hold
the “Owner” of the premises harmless from any judgments arising out of the negligence of the
tenant’s, inter alia, contractors. That obligation extends not only to the original Owners (the
Weisses) but to their “successors and assigns.” Plaintiffs are the insurers of Borgo/Industria, the
indemnifying party. Whether 2939 qualifies as an “additional insured” under those policies a
matter about which much ink has been spilled in the numerous briefs filed in support of and in
opposition to the various motions — is, ultimately, a fact of no relevance. Borgo/Industria’s duty to
indemnity 2939, the “Owner” of the demised premises as the iccessor in interest to the Weisses,
is clear as a matter of simple contract law. Nothing in the Plaintiffs’ insurance policies limits the
applicability of Plaintiffs to answer for 2939’s claim in indemnity. In fact, because their own
insureds, Borgo and Industria, were found to be jointly and severally liable with 2939 for the entire
amount of the judgment, the payment made by the Plaintiff insurers of the full amount of their
policit  ‘$16 million) can be attributed entirely to the liability of their own insureds.

The fact that Plaintiffs’ insureds v e required to indemnify 2939 to the full extent of its
liability also disposes of Plaintiffs’ argument that the four insurance policies in suit — Plaintiffs
Mass Bay and Hanover, and Defendants Seneca and Great American — exhaust horizontally, such

that Plaintiffs can obtain reimbursement from Seneca and Great American for a portion of the
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amount they paid to satisfy the judgment. The insured tenant’s contractual indemnification
obl™ 1tion destroys any horizontal exhaustion that might otherwise be required. The fact that the
Lease set a $5 million floor on the procurement of coverage did not preclude Borgo/Industria from
insuring for a greater amount, as it wisely chose to do. Moreover, to the extent that Plaintiffs seek
reimbursement from Great American, its policy specifically provides that it is excess to any other
insurance cover: - : available for the loss, with no limitation on the cover: : for an indemnitee (as
opposed to an “additional insured).” Seneca’s Policy does not come into play at all because 2939’s
insurers were not timely notified about the accident or the resulting lawsuit. Under New York’s
Insurance Law, that delay in notification is presumptively prejudicial, and Plaintiffs have not
successfully rebutted that presumption.

Additionally, Hanover (which controls both Plaintiff policies) is estopped from now
denying coverage to 2939. Hanover spent more than fi  years defending 2939 without reservation
before any attempt to disclaim coverage. Even after disclaimii  coverage, Hanover continued to
defend 2939 and paid $16 million on its behalf in the Underlying Action. It cannot now disclaim
coverage on the grounds that no coverage ex ed in the first place.

The various pendii  motions for summary judgment are disposed of in accordance with
the following opinion. The court reaches only grounds that are necessary to decide the motions; I

am not addressing every alternative argument made by the part

Statement of Undisputed Facts
The parties proffer a statement of undisputed facts and competing statements of

additional facts, which consist principally of undisputed facts bearing an argumentative ‘o in
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favor of one side or another. The facts material to the resolution of this cover: : dispute are not
disputed. Here they are:
oo e -

1. The Lease — between Linda (Gitty) anc ~ vid Weiss, as Owners of the property at
39 South Fifth Street, Brooklyn, NY (defined in the Lease as “Owner”) and Borgo Gi “ielmo
LLC d/b/a Industria Super Studio Overseas, Inc. (similarly defined as “Tenant”) — was signed on
or about May 30, 2016.

2. Fabrizio Ferri executed the Lease as “manager” of Borgo.

3. Section 20.02 of the Lease provides: “This lease and the covenants and conditions
contained herein shall inure to the benefit of and be binding upon Owner, its successors and
assigns, and shall be binding upon Tenant, its successors and assigns.” \..nphasis added)

4. Section 20.11 of the Lease provides: “all of the covenants and conditions set forth
in this lease shall be binding upon and inure to the benefit of the heirs, successors, assigns of the
parties hereto.” (Emphasis added).

S. Among the covenants and conditions of the Lease that are binding on and inure to
the benefit of any “successors” to either Owner or Tenant is the covenant found in Section 9.01,
which provides as follows: “Tenant covenants that except for the intentional, negligent or
otherwise tortious acts or omissions of Owner, its  nts, contractors and employees, Owner
shall not be liable for any injury to or death of persons or dam: - : to property of Tenant or any
other person during the Term, from any cause whatsoever...by reason of the construction, use,
occupancy or enjoyment of the Premises by Tenant or any person therein or holding under
Tenant. Tenant hereby agrees to indemnify and saves harmless Owner of the entire building of

which the Premises is apart from all such claims, actions, demands, costs and expenses and
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liability whatsoever-...arising out of the negligent or otherwise tortious actions or omissions of,
or a breach of this lease, by Tenant, its agents, contractors, servants, employees, or invitees....”
(Emphasis added).

6. Another covenant that inures to the benefit of any successor Owner is found in
Section 9.03(a)(i), which requires Tenant to obtain, “General Liability Insurance covering the
premises and Tenant’s use against claims for personal injury or death and property damage
oc«  ing upon, in or about the Premises, such insurance to afford protection to the limit of not
less than $5,000,000 in respect of an instance of injury or death and $500,000 property damage.”
Notably, this section of the Lease makes no mention of limiting coverage under the insurance so
procured to “additional insureds;” rather, it is plainly related to securing the Indemnification
obligation found in the previous Section 9.01.

7. On July 14, 2016, the Weisses incorporated 2939 LLC, a limited liability
corporation of which David and Gitty Weiss v e the sole members.

8. On July 18, 7116, the Weisses transferred ownership of the property to 2939
pursuant to a deed which provided that the Premises were transferred “together with the
appurtenances and all the estate and rights of the party of the first past in and to said premises.”
(Emphasis added).

9. Among the estates and rights of the Weisses in the premises to which 2939

succeeded were their estate as Landlord under the Lease and their rights under the Lease with

Borgo/Industria.
2. "T‘L,\ ) G A .E n”,l_t'
10.  Borgo and Industria obtained a primary and an excess policy on the premises

from Plaintiffs Massachusetts Bay Insurance Company (MBIC) and Hanover Insurance




Case 1:21-cv-09184-CM-RWL  Document 213  Filed 02/26/25 Page 7 of 46

Company (“Hanover”), which are related entities operating under the umbrella of the Hanover
Insurance Group.

11. The MBIC policy (ZDY 75699¢" 13 8606836) covered Industria and Bo »as
named insureds and provided a maximum of $1 million in coverage for death or bodily injury
attributable to the negligence of Industria, Borgo, or their agents and employees.

12. The MBIC policy provided that, “Any person or o nization with whom you
agrc | in a written contract, written agreement or permit that such person or o nization to add
an [sic] additional insured on your policy is an additional insured only with respect to liability
for ‘bodily injury,” ‘property damage,’ or ‘personal and advertising injury” caused, in whole or in
part, by your acts or omissions, or the acts or omissions of those acting on your behalf......

13. The MBIC policy further provides that the insurance as to “additional insureds”
“applies on a primary basis if that is required by the written contract, written agreement or
permit.”

14.  The MBIC policy further provides, in its additional insured endorsement, that “If
you: ee in a written contract, written agreement or permit that the insurance provided to any
person or organization included as an Additional Insured...is primary and non-
contributory.....This insurance is primary to other insurance that is available to the Additional
Insured which covers the additional Insured as a Named Insured.”

15. Hanover Policy No. UHY 7570189 12 8606836 is a follow the form policy that
provided a combined single limit of $15 million in excess coverage. Because it is a follow the
form policy, the provisions of the Mass Bay primary policy are deemed incorporated into the
Hanover policy, and Hanover’s obligations are co-terminous with those of Mass ™ 1y —only in a

much greater amount.
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23, Finally, Bulson, the contractor hired by Borgo/Industria, was insured under two
policies: a Commercial General Liability (CGL) policy issued by Catlin Specialty Insurance
Company under the terms of Policy No. GLA-902237-0716, and a workers compensation policy

issued by Continental Indemnity Company bearing number 46-277428-01-02.

3.7 7

24. On June 13, 2016, shortly after the lease was signed, Industria retained Bulson
Management LLC to perform construction work at the Property.

25. On July 19, 2016, Ri Xian Wang, an employee of Bulson, was rendered totally
quadripli “c due to a cervical spine injury suffered while working at the Property. He fell from a
scaffoldis

26. New York’s “Scaffold Law,” Labor Law Sec. 240, provides as follows: “All
contractors and owners and their agents, except owners of one and two-family dwellings who
contract for but do not direct or control the work, in the erection, demolition, repairing, altering,
painting, cleaning or pointing of a buildii  or structure shall furnish or erect, or cause to be
furnished or erected for the performance of such labor, scaffolding, hoists, stays, ladders, slings,
hangers, blocks, pulleys, braces, irons, ropes, and other devices which shall be so constructed,
placed and operated as to give proper protection to a person so employed” This law has been
interpreted to impose strict liability, without regard to fault, on anyone who owns property on
which an accident occurs as a result of unsafe scaffolding. See e.g., Gen. Star Nat'l Ins. v.
Universal Fabricators, Inc., 585 F.3d 662, ¢ .. (2d Cir. ~)09).

“r. OnAugust 18,2016, Indi ria’s broker submitted a General Liability Notice of

Occurrence/Claim to MBIC.
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in the person of James Sawicki, Esq  was assigned to defend the Weisses and Industria. Donna
Normile was the assigned claims adjuster.

34, On February 17, 2017, with Hanover’s authority, staff counsel James Sawicki
filed an Answer to the initial Complaint on behalf of the Weisses and Industria jointly.

35.  Inan effort to get the Weisses out of the lawsuit, Crisci told counsel for the Wangs
that the actual owner of the property was 2939. Th led to the filing of an amended complaint on
January 5, 2017. That pleading, which named 2939 and the Weisses as defendants, was served on
the Weisses on January 14, 2017.

36.  The decision that Hanover would defend the Weisses and 2939 was initially made
by Sawicki, who, after reviewing the Deed — which had granted ~739 the benefit of all covenants
under the ™ :ase — concluded that 2939 qualified both as an “additional insured” under the MBIC
and Hanover Policies and as a contractual indemnitee as the “Owner” of the premises pursuant to
the terms of Section 9.01 of the Lease.

37. Claims Adjuster Donna Normile of Hanover agreed with Sawicki’s assessment.
Normile also concluded that any liability of 2939 would simply result in a “negative risk
transfer” back to Borgo/Industria under the terms of the Lease, so there were “no coverage
issues.” Normile’s as: sment was approved by her supervisor, Joseph Pender.

38. Hanover undertook the defense of ~ 339 and the Weisses without any reservation
of rights and did not alert the Weisses or 2939 that there were any coverage issues.

39.  The Weisses did not notify Seneca or Great American, the insurers of 2939, their
LLC, about any of this, despite the clear provision in their contracts of insurance with Seneca
and Great American requiring that they give notice “as soon as practicable” after learnii  about a

claim, and that they provide their insurers with copies of all pleadings “immediately.” The record
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reveals no reason why it would not have been “practicable” to give notice as required by the
policies, or to turn the pleadings over to their insurer “immediately.” Failure to do so represents a
clear breach of a condition of their insurance contract on the part of the Weisses/2939; they were
not entitled to withhold notice on the basis that Hanover had undertaken their defense, or that
Borgo/Industria assured them its insurer would “take care of” the matter.

40.  The Crisci firm filed an answer to the original complaint on behalf of the Weisses
and Industria on February 17, 2017, and an answer to the amended complaint on behalf of 2939
and the Weisses and Industria on May 10, 2017. The answer contained no cross claims by the
Weisses or 2939 against Industria and asserted no third party claims against Borgo. While the
obligation to indemnify does not trigger until liability attaches to the indemnitee, it is not
uncommon for claims for indemnification to be asserted as third-party claims, so that all matters
relating to liability can be resolved in a single forum.

41. The defense of the Weisses, 2939, and Industria was transferred to the firm of
Baxter Smith Shapiro (in the person of attorney Sim Shapiro, Esq.) over the summer of 2017.
That firm filed a Third Party Summons and Complaint against Bulson on behalf of 2939, the
Weisses, and Industria on September 15, 2017.

42. Bulson filed an answer to the Third Party Complaint on March 5, 2018. It also
filed a Third Party Complaint against Borgo and a subcontractor. Shaprio answered that Third
I' 'y Complaint on behalf of the Weisses, 2939, Industria and Borgo.

43.  Borgo was eventually added as a direct defendant in the Underlying Action and
Shapiro filed an answer to the amended complaint adding Bo~~» on behalf of 2939/Weisses and

Borgo/Industria jointly. Again, no claims were filed by 2939 and the Weisses, despite their status
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50. Summary judgment motions were due 60 days later, by November 23, 2019. No
motions were made by that date by any party against any party, includiy  specifically against
Bulson, the contractor.

51.  Discovery, including an independent medical examination (IME), was conducted
during 2019, but was not completed by the date when the note of issue was filed. So, the Shapiro
firm moved to vacate the note of issue and/or to extend the time to move for summary judgment
due to outstanding discovery.

52.  The motion to extend was ¢ :ided by Motion Order dated November 25, 2019. It
was granted in part and denied in part.

53. Specifically, the Motion Order was anted to the extent of extending the deadline
for completing the depositions of the Weisses until December 31, 2019, and required any
outstanding disputes concerning document discovery tot resolved by December 18, 2019.
These dates were subsequently modified to extend the date for completii  the Weisses’
depositions until January 22, 2020.

54.  The Motion Order was otherwise denied. Specifically, the court denied Shapiro’s
request for an extension of time to file impleader actions or otherwise file new claims and denied
the request to change the deadline for the filing of summary juc’ mnent motions — both of which
dates had already passed. This relief was denied by the court’s crossing out the language that
would have granted such relief.

55.  The order granting Shapiro’s request for additional time to complete the
depositions of the Weisses (the “extension order”) similarly crossed out langur - = relating to
requests extending the time for filing of impleader actions or new claims or summary juc nent

motions. To emphasize the point, the judge wrote “denied” next to the crossed out words.
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63.  Hanover failed to explore settlement even when Bulson’s insurers (both its CGL
carrier and its Workers Comp carrier) inquired about mediation and advised that they were
prepared to split liability on a 60/40 basis in favor of Hanover and its insureds. Hanover refused
to discuss mediation or explore settlement until the Wangs made a settlement offer. This would
prove s  1ificant when Bulson’s workers compensation insurer later disclaimed coverage.

64. The Underlying Action was eventually tried to the court on stipulated facts.
Among the facts stipulated were that the Property was owned by 2939 and rented to
Borgo/Industria; that Ferri hired Bulson to perform renovations; that Bulson was retained by
Industria to perform renovations; and that Wang was injured on July 19, 2016 while working for
Bulson at the property.

65. 2939 and Borgo/Industria submitted a memorandum of law seeking common law
and contractual indemnity against Bulson. 2939 did not seek a declaration of indemnity against
Borgo/Industria, whose insurers (Plaintiffs) were controlling its defense.

66.  The Bench Trial was held on May 23 and 25, 2023 in Kings County Supreme
Court.

L.. On May 26, 2023, the court issued a decision making the following findings of
fact and conclusions of law:

(a) 2939 owned the Property on the date of the accident;

(b) Borgo, a company owned by Ferri, rented the property from 2939 pursuant to
the Lease;

(¢) Industria, another company owned by Ferri, operated its business at the

Property;
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(d) Ferri formed Borgo to sign the Lease for the Property intending that Industria
would operate its business at the property;

(e) Industria, through Ferri, hired Bulson to perform renovations at the Property;

(I) Wang was Bulson’s employee and was not directed or supervised by 2939 or
Borgo/Industria;

(g) Bulson was responsible for safety at the Property;

(h) Bulson directed and controlled Wang’s work at the property;

(i) Wang sustained grave spinal injuries, includit quadriplegia;

(J) 2939 and Borgo/Industria were not negligent, but were nonetheless statutorily
liable to Wang pursuant to NY Labor Law Sec. 240(1) by reason of Bulson’s negligence;

(k) 2939 and Borgo/Industria are entitled to common law indemnification from
Bulson due to Bulson’s negligence;

(1) 2939 and Borgo/Industria are entitled to contractual indemnification from
Bulson pursuant to Bulson’s contract with Industria;

(m) The Wangs were entitled to $21 million in damages.

68. On June 23, 2023, the court entered a judgment against Bulson, 2939, and

Borgo/Industria in the amount of $21 million. The ju¢ nent held defendants jointly and

severally liable for the full amount of the judgment. The claims against the Weisses individually

were dismissed with prejudice.

69.  The judgment has been paid in full. Plaintiffs paid the limits of their policies —

$16 million — toward satisfaction of the judgment on behalf of 293, Borgo and Industria. Catlin,

Bulson’s CGL insurer, paid the remaining $5 million.

5.8 . A Sy o
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ground that Continental’s default judgment against its insured, Bulson, precluded third parties
from asserting claims against the policy. (Joint Ex. 53)

89. On October 23, 2024, the United States Court of Appeals for the Second Circuit
vacated the dismissal of the 2939 DJ Action, ruling that Continental’s default judgment against
Bulson — which was obtained before any judgment was entered in favor of the Wangs in the
Underlying Action — was not preclusive as against the other insurers and their insureds. 2939
LLC v. Continental Indemnity Co., No. 23-7466, 2024 WL 4553900 (2d Cir. Oct. 23, 2024).

As a result, the 2939 DJ Action is presently back in the E  ern District of New York on remand.

There has been no final adjudication of whether Continental’s disclaimer of coverage will stand.

Standards for Summary Judgment

A party is entitled to summary judgment when there is no “genuine issue of material fact”

and the undisputed facts warrant judgment for the moving party as a matter of law. Fed. R. Civ. P.
56(c); Anderson v. Liberty Lobby, Inc.,«.. | U.S. 242 (1986). In addressing a motion for summary Il
judgment, “the court must view the evidence in the I" "1t most favorable to the party against whom
summary judgment is sought and must draw all reasonable inferences in [its] favor.” Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). Whether any disputed issue
of fact exists is for the Court to determine. Balderman v. United States Veterans Admin., 870 F. 2d
7, 60 (2d Cir. 1989). The moving party has the initial burden of demonstrating the absence of a
disputed issue of material fact. Celotex v. Catrett, 477 U.S. 317, 323 (1986). Once such a showing
has been made, the non-moving party must present “specific facts showing that there is a genuine

issue for trial.” Fed. R. Civ. P. 56(e). The party opposing summary judgment “may not rely on
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MBIC and Hanover commenced this action seeking principally a judgment declaring that
their policies do not cover 2939 as an “additional insured” under the terms of their policies.
They move for summary judgment on that ground.

But 2939 is entitled to indemnification from Borgo/Industria — the named insureds under
the MBIC/Hanover policies — whether or not it qualifies as an “additional insured.” In Section
9.01 of the Lease, the Tenant agreed to indemnify the “Owner” from any liability for the
negligence of Tenant’s “contractors” (Bulson). On the date of the accident, 2939 was the
“Owner” of the demised premises. Therefore, Tenant agreed to indemnify it.

Of course, the Owner at the time the Lease was signed was the Weisses individually — not
2929, their LLC. So Plaintiffs take the position that Borgo/Industria owed 2939 no duty of
indemnification.

But Plaintiffs are wrong. The terms of the lease to which their insureds agreed make that
perfectly clear.

In Sections 20.02 and 20.11, Tenant Borgo/Industria expressly agreed to extend the
benefit of every covenant in the Lease — including the indemnification covenant found in Section
9.01 of the Lease — to any “successor” Owner of the demised premises. 2939 is the Weisses’
successor as Owner of the demised premises. The property was deeded to 2939 by the Weisses,
together with all estates that the Weisses had in the building  including, of course, the estate
created by the Lease. 2939 is, therefore, entitled to indemnification from Borgo/Industria for its
statutory liability to Wang pursuant to the Scaffold Law. And just as Borgo/Industria are covered
by the Plaintiffs’ policies, that coverage passes through, to the limit of the policies, to the Named

Insureds’ contractual indemnitee. Whether or not 2939 qualifies as an “additional insured” under
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the terms of the insurance policies is of no moment; the Lease, which make it the indemnitee of
Plaintiffs’ insureds, decides the issue.

The relevant facts are straightforward.

The Lease by its terms requires the tenant of the premises (Borgo/Industria) to indemnify
and save harmless from liability the “Owner” of the Premises whenever liability arises from the
negligent or otherwise tortious acts of the Tenant, “its: :nts, contractors, servants, employees or
invitees.” (Sec. 9.01).

Per the terms of the Lease, this indemnity extends, not just to the original Owner/Lessor
(the Weisses), but also to 2939, which, pursuant to the Deed, succeeded to “all the appurtenances
and all the estates and rights...in said Premises” — one of which estates was the Lease.

Bo /Industria’s obligation to indemnify extends to 2939 because Section 20.02 of the
Lease provides that every covenant and condition in the Lease (including the covenant by Tenant
to indemnify “Owner”) “shall inure to the benefit of and be bindit upon Owner, its successors
and ass’ 1s, and shall be binding upon Tenant....” (Sec. 20.02). Just to hammer that point home,
Section 20.11 of the Lease further provides that, “All of the covenants and conditions set forth in
this Lease shall be binding upon and inure to the benefit of the heirs, successors, assigns of the
parties hereto.”

The words “inure to the benefit of the...successors...of the parties hereto” are
unambiguous. They confer on any successor in interest to the Weisses as Owners of the property
the benefit of the Tenant’s covenant to hold “Owner” harmless from liability for any acts of
negligence by Tenant’s contractors. The Tenant (Borgo/Industria) : eed to extend liability
beyond the Weisses to their successors in interest, if any. The indemnity does not extend to acts

of negl’ :nce by the Owner, but the only party found to have been negligent by the court in the
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Underlying Action was Bulson; 2939 was expressly found not to have been negligent in any
respect. It was liable to the Wangs only because of the provisions of New York’s Scaffold Law,
which provides for strict liability against owners of property where accidents occur, even if they
had nothing to do with the accident (as was the case here).

L. go, per the terms of the Lease, 2939 is indemnified by Borgo/Industria, and must hold
2939 — the Owner of the demised premises — harmless. This means the obligation to indemnify
extends to the entire amount of the judgment entered against 2939 — all $21 million of it. . ..
Lease requires it. The matter could not be clearer — as Donna Normile, Plaintiff Hanover’s claims
own adjuster, recognized back in 2016, four years before Hanover first disputed coverage.

That there is a coverage dispute over whether ~739 qualifies as an “additional insured”
under the terms of the policies (rather than an indemnitee under the provisions of the Lease) is
ultimately irrelevant. Courts in New York adhere to the doctrine of circuity of action, which
seeks to avoid circular litigation when the parties will end up in the same place. Century Sur. Co.
v. Metropolitan Transit Authority, No. 20-1474-cv, 2021 WL 4538633, at *3 (2d Cir. 2021);
Indemnity Ins. Co of N. Am, v. St. Paul Mercury Ins. Co., . } A.D. 3d 21 (1% Dept. 2010); Mass
Bay Ins. Co. v. Harco Nat’l Ins. Co., 2015 WL 1., 12420 (E.D.N.Y. 2015). This doctrine

Y a6

precludes coverage arguments such as Plaintiffs’ “additional insured” argument when, as a
practical matter, the insurer is going to be obligated to reimburse the party in any event. That is
the fact pattern we face here. Borgo/Industria’s contractor has been found to be negligent, so
pursuant to Section 9.01 of the Lease, the Owner of the premises (which, it has been stipulated,
was 2939 on the date of the accident) is entitled to indemnification from Borgo/Industria.

Plaintiffs’ argument that it is not liable to cover the indemnification because

Borgo/Industria and 2939 did not sign their own contract is grounded in language in the policies
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an insured incident.” /d. The insurance company in that case missed the deadline to disclaim, but
as in In re U.S. Specialty, it also never assumed the defense of the insured. /d.

In Charlestowne Floors, Inc. v. Fid & Guar. Ins. Underwriters, Inc., 16 A.D.3d 1026,
1027 (4™ Dep’t 2005), the Court held that an insurance company was not estopped from
asserting a defense of noncoverage “since the insurer(] at all times denied liability to indemnify
and refused to undertake to defense.” Again, the facts of this case are entirely to the contrary —
Hanover’s own adjusters and lawyers concluded that coverage existed and Plaintiffs held to that
position for over four years, while undertakis  the defense of 2939 and the Weisses long after
that.

Plaintiff’s argument boils down to this: Plaintiffs cannot be estopped to deny coverage
where there was no coverage in the first place, and in this case there was no coverage. But that is
wrong.

In any event, N.Y. Ins. L. 3420(d)(2) provides that:

If under a liability policy issued or delivered in this state, an

insurer shall disclaim liability or deny coverage for death or bodily

injury arising out of a motor vehicle accident or any other type of

accident occurring within this state, it shall give written notice as

soon as is reasonably possible of such disclaimer of liability or denial

of coverage to the insured and the injured person or any other claimant.
This provision of the law is strictly enforced; courts have held that an insurer’s failure to
disclaim coverage in a timely manner when it knows the facts on which coverage can be denied
will preclude denial of coverage, even where the reason for the delay is taking the time to
examine other possible bases for denying coverage. George Campbell Painting v. Nat’l Union
Fire Ins. Co. of Pittsburgh, PA, 92 A.D.3d 104, 111 (1st Dep’t 2012). In Daimler Chrysler Ins.

Co. v. Zurich Ins. Co., .2 A.D.3d 730, 732 (2d Dep’t 2010), a car insurance company was

estopped from denying coverage to its insured where “from inception of [the] underlying action,
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